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These consclidated matters, the requests for review of a shoreline
~+substantial development permit and a conditional use permit, came
before the Shorelines dearings Board, David Akana (presiding), Gayle
Rothrock, Nat Washington, Rodney Kerslake, A. M. O'Meara, and Cleve



pinnix at a hearing on January 13, 14, 15, 21, and 22, 1982, in Lacey
and on January 26, in Tacoma. An opportunity to file a post-hearing
briefs was provided to the parties.

Appellants were represented by their attorney, J. Richard
Aramburu; respondent City of DuPont was represented by 1&s attorney,
James J. Mason; respondent Department of Ecology was represented by
Charles W. Lean, Assistant Attorney General; respondent Weyerhaeuser
Company was represented by its attorneys, Jerome L. Hillis and Glenn
J. Amster. Court reporters Betty Koharski (January 13, 14), Kim Otis
{January 15), Randy Hamilton (January 21), and Lois Fairfield
{January 22 and 26) recorded the proceesdings.

Having heard the testimony, having considered the exhibits, and
the Board having 1ssued its proposed decision; and the Board having
recerved exceptions to its proposed declsion and replies to said
exceptions, and having considered the exceptions, granting them 1inp
part and denying them in part, and having considered the contentions
of the parties, the Board makes these

FINDINGS OF FACT
I

This 15 a consolidated proceeding before the Shorelines Hearings
Board of the State of Washington (Board) brought pursuant to Requests
for Review dated March 17, 1981 (amended aApril 2, 1981), SHB No. Bl-8,
and September 30, 1981, SHB No, 8l1-36, Aappellants challenge the City
of DuPont's 1ssuance to Weyerhaeuser Company of a shorelines
substantial development permit (SHB No. 81-8) and a shorelines
conditional use permit (SHB No. B8l~36) for the construction of an
export facility in BuPont, and the Department of Ecology's approval of
the conditional use permit (SHB No. 81-36). Appellants allege that
the permits were i1ssued by DuPont in violation of the Shoreline
Management Act, ch. 930.58 RCW, the State Environmental Policy Act
{SEPA), ch. 43.21C RCW, asnd other laws.

II

Appellant Nisqually Delta Association {(NDA} 1s a nonprofit
corporation organized i1n 1970 and existing under the laws of the State
of Washington whose purpose 18 to protect and preserve the Nisgually
River Delta.

ITT

Appellant Washington Environmental Council {(WEC) 1s a nonprofit
corporatiron comprised of more than B0 member organizat:i:ons inkterested
in preserving and enhancing the guality of the state's environment.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER ~2-
SHBR Nos., B8l-8 & 81-136
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Pinnix at a hearing on January 13, 14, 15, 21, and 22, 1982, 1in Lacey
and on January 26, in Tacoma. An opportunity to file a post~hearing
briefs was provided to the parties.

Appellants were represented by their attorney, J. Richard
Aramburu; respondent Cirty of DubPont was represented by 1ts attorney,
James J. Mason; respondent Department of Ecology was represented by
Charles W. Lean, Assistant Attorney General: respondent Weyerhaeuser
Company was represented by 1ts attorneys, Jerome L. Hillis and Glenn
J. Amster. Court reporters Betty Koharski ({January 13, 14}, Kim Otis
{January 15}, Randy Hamilton {January 21}, and Lois Fairfield
(January 22 and 26) recorded the proceedings.

Having heard the testimony, having considered the exhibits, and
the Board having issued its proposed decision; and the Board having
received exceptions to its proposed decision and replies to said
exceptions, and having considered the exceptions, granting them in
part and denying them in part, and having considered the contentions
of the parties, the Board makes these

FINDINGS OF FACT
I

This 1s a consclidated proceeding before the Shorelines Hearings
Board of the State of Washington (Board) hrought pursuant to Reguests
for Review dated March 17, 1981 {amended April 2, 1981), SHB Ro. 81-%,
and September 30, 1981, SHB No. 81-36. Appellants challenge the City
of DuPont's 1issuance to Weyerhaeuser Company of a shorelines
substantial developnent permit (SHB No. 8l-8) and a shorelines
conditional use permit (SHB No. 8l1-36) for the construction of an
export facility in DuPeont, and the Department of Ecology's approval of
the conditional use permit (SHB No. B8l-36}. Appellants allege that
the permits were issued by DuPont in violation of the Shoreline
Management Act, ch. 90.58 RCW, the State Environmental Policy Act
(SEPAY, ch. 43.21C RCW, and other laws.

Ix

Appellant Nisqually Delta Association (NDA} 1s a nonprofit
corporation organized in 1970 and exaisting under the laws of the State
of Washington whose purpose is to protect and preserve the Nisqually
River Pelfa.

ITX

Appellant Washington Environmental Council (WEC) 1s a nonprofit
corporation comprised of more than 80 member organizations interested
1n preserving and enhancing the guaizty of the state’s environment.

FIWAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER -2-
S3HB Nos. B1-8B & 81-36



Iv

Respondent City of DuPont (DuPont)}, a city of about 560 persons,
and 5 square miles, 1s a municipal corporation organized and existing
under the laws of the State of Washington. As provided by the
Shorelines Management Act of 1971 (SMA}, DuPont developed a shoreline
master program (DSMP) for regulating shoreline uses within 1ts

Jurisdictien.
v

Respondent Department of Ecology (DCE)} 15 an agency of the State
of Washington. Among the duties and functions of DOE 15 the
interpretation and implementation of SEPA and of the SMA including
approvals of shoreline master programs. DOE approved the DSMP on June
11, 197%5. WAC 173-14-35Q3.

VI

Respondent Weyerhaeuser Company (Weyco) 1S a corporation organized
and existing under the laws of the State of Washington. In 1976,
subsequent to the adoption and approval of the DSMP, Wevco proposed to
construct an expork facility 1n DuPont to provide a central location
for receiving and shipping 1ts western Washington forest products to

offshore markets.
VIl

From about 1909 to 1975, E.I. duPont DeNemours & Company, Inc.,
{buPont Company) manufactured explosives on the site now owned by
Weyco in DuPont. Duraing that same period the DuPont Company shipped
explosives and chemical products to and from the dock which 18 located
adjacent to the site. Access to the dock was by a narrow gauge
railway which ran through the Segualitchew Creek Canyon, an copen
suspended bucket system for transporting raw materials, and pipelines
for transporting petreoleum products from the dock to the upland
industrial facilities., Approximately 12080 acres of the site were
occupied in connection with the DuPont Company operations. Fort Lewis
used and c¢ontinues to use almost 600 acres of the site ag a training
area, sanltary landfill, and rifle range. The remaining DuPont
gcompany facilities at the site after the termination of 1ts activities
include various structures, the dock and road and rail access from the
vicinity of Interstate Highway 5. Burlington Northern railroad tracks
run along the entire length of the Puget Sound shoreline 1in DuPont.
Although the DuPont Company discontinued manufacturing explosives at
DuPont 1n 1877, storage and shipment of explosives continued for some
time thereafter.

FINAL FINDIRGS OF FACT,
CONCLUSIONS OF LAW & ORDER -3~
SHB Nos. 81«8 & Bl-36



Vi1l

The proposed export facllity project includes a new dock, a
marshalling area and terminal for receiving, handling, and storage of
wood products, and the necessary road and rail access. (See Appendix
A.) The entire facility, inciuding road and rail access
rights-of-way, will occupy approximately 250 of the 3200 acres owned
by Weyco in DuPont. The proposed dock is near the location of the
existing dock and Sequalitchew Creek delta, and generally parallel to
the shoreline, about one-half mile from the Nisqually National
Wildlife Refuge (NWR}. The remaining facilities would be located on
the upland portion of the Weyco property approximately ons-half mile
€rom Puget Sound. The export facility will be located generally in
the northern-most portion of Weyco's property, except for road and
rai1l access.

The sole function of the facility is for the export of forest
products. Weyco does not intend to recelve imported carge at the
dock. No product storage or log rafting will occur along the
shoreline. Weyco, in i1ts testimony, asserts that the use, as limited,
13 economically sound.

IX

The existing dock was nobt used by Weyco bubt it had been leased to
the DuPont Company until late 1978. Weyco continues toe maintain the
structure and uges the railroad tracks irregularly. The dock would be
removed and the railroad tracks partially removed should Weyco proceed
with 1ts proposal.

Existing facilities south of Segualitchew Creek will not be used
except for the roads, water wells, and some bulildings. There are no
present plans to develop the area,

X

Weyco's proposal for an export facility 1a DuPont triggered the
application of SEPA. Pursuant to the SEPA Guidelines, the applicant,
Weyco, submitted a completed environmental checklist to DuPont,
describing the expected environmental impacts of the project. DuPont
assumed lead agency responsibility for the Weyco proposal. DuPont
determined that the export facility proposal would require an
environmental impact statement {EIS}.

X1

On August 21, 1978, DuPont published a draft EIS for the export
facility. It was 1nitrally sent to various federal, state, and local
agencies and organizations for their comments and suggestions on the
project. Eight regional and local newspapers were asked to publish a

FINAL FINDINGS OF PACT,
CONCLUSIONS OF LAW & ORDER -4-
SHB Nos, Bl-8 & 81-36
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press release announcing the availability of the draft EIS at the
Dupont £ity Hall and at several libraries throughout the regien. In
addition, copies of the draft EIS were sent to appellants.

XII

Based on the testimony and comments received, DuPont revised the
draft and i1ssued a final EIS5 for the export facility proposal on
February 2, 1979. Agency and public comments, and the City's
responses to those comments, were i1ncluded as an appendix in the final
EIS. Additional appendices responded to specific topics in the areas
of seismic geoleogy, air guality, water quality, flora and fauna,
nolse, oirl spills, regional land use policies, pollution impacts,
contingency plans, and availability of the Port of Tacoma,

XITI

On January 22, 1979, the DuPont City Council adopted the proposed
final EIS to be 1ssued as the City's final EIS. In March, 1979,
Dupont transferred lead agency responsibility to DOE. DOE determined

that the final EIS issued by DubPont met all legal reqguirements and was
adegquate for all state and local government actions relating to the
proposed export facility.

"Notice of Action” pursuant to RCW 43.21C.080 was publicized by
publishing on July 3, and July 10, 1879, in the Tacoma News Tribune,
fi1ling with DOE on July 2, 1979, and posting on the project site on
June 27, 1979.

AIV

The final EIS has been held adeguate by the Pierce County Superior
Court, Nisqually Delta Ass'n v. City of DuPont, No. 281197 (judgment
entered July 3, 1980), on appeal, Nisgually Deltas Ass'n v. City of
DuPont, No. 4935-II (Washington Court of Appeals, Notice of Appeal
filed August 1, 1980). The superior court determined adequacy under
SEPA 1n several subject matter areas of relevance to this matter.

X

In August, 1978, Weyco applied for a substantial development
permit for constructon of the export facility at the "proposed"
location described 1n the f£inal EIS. If constructed at this location,
portions of the dock would have been in Pierce County and outside the
DuPont city limits. Weyco purchased a small, triangular parcel of
property and the accompanying tidelands, lying immediately north and
adjacent to the land Weyvco had acqguired from the DuPont Company, and
requested that DuPont annex this property so that all of the facility
would be located within 1ts jurisdiction.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER -5~
S4B Nos. 81-8 & 81-3%6



XVI

Appellants filed suit against Weyco, DuPont, and the Plerce County
Boundary Review Board, challenging the annexation. The Washingten
Supreme Court ruled that appellants lacked standing to appeal the
annexation under the statute they had elected to pursue the appeal
{95 Wn.2d 563).

AVII

Weyco desired to locate the dock as far north along the shoreline
as possible, The preferred location in the final EIS was this
northerly location,

The preferred locat:ion, however, crossed the jurisdictional
boundary between DuPont and Plerce County and, conseguently, the
boundary between the "urban" shoreline designation in DuPont and the
"conservancy" shoreline designation in the Pierce County Shoreline
Master Program. Securing a change to an urban designation in order to
proceed with dock construction raised the possibility of further
delays. Weyco altered 1ts plans to the permitted location to avoid
this further delay.

XVIIT

Because of the uncertainty surrounding the selection of the
“proposed" location, Weyco then applied for the substantial
development permit which is the subject of the appeal in SHB No. B81-8
on January 5, 1881. ©Notice of the permit application was given by
publication in the Tacoma News Tribune on January 7 and Janvary 14,
and posted on January 6, on five places on the property.

XIX

The application describes the proposed substantial development as
a new 140 foot by 1320 foot precast concrete pler located at the site
of the existing pier in Nisgually Reach of Puget Sound, a reinforced
earth roadway in Sequalitchew Creek Canyon, and @ 57 foot by 500 foot
precast concrete causeway from the end of the canyon road to the new
pler. & complete description of the project 1s referenced in the
final EIS which summarizes the proposal as including Ya new dock ang
necesgary loading egquipment, a marshalling area for forest products, a
log debarker, a materials handling system to move products to the
dock, a terminal area for recelving, handling and storage of finished
products and logs, the necessary supporting road access from the
interstate system, and rail access. The purposes of the proposed
facility are to provide a central location for receiving forest
products from company manufacturing and woods coperations in Western
washington, and for rapid loading of forest products into large

FINAL FINDINGS OF PACT,
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ocean-golng vessels," The final EIS identifies the intended use of
the proposed development. The final EIS also describes more
developments than are found i1n the shoreline permit application.

XX

The new pler would be a relatively low profile structure situated
roughly parallel to the shereline. The dock would be capable of
serving twe 660 foot long ships with drafts up to 50 feet. A typical
present~day vessel would stay about four days at a time based on a
two-shift per day operation.

Ne dredgaing or filling is contemplated to construct the dock and
causeway, and is not a permitted construction or maintenance
activity. Cranes will not be located on the dock although the dock is
designed to accommodate them in the futvre. A small office building
would be located on the dock. Parking would be provided on the upland
bluff,

XXI

The proposed dock will have moering dolphins within 75 feet of the
dock on either end. The dolphin at the northern end ¢f the dock lies
within an urban designation of the DSMP and 1s about 20 feet from the
boundary of a consexrvancy designation.

The piles of the proposed dock will be i1nstalled by barge-mounted
;quipment. The dock could be constructed 1in about B months. The road
and dock could be completed within one year.

Lighting at the dock will be provided from 8 lights located 85
feet above the dock. Unless properly adjusted, these lights can be a
source of light or glare on or across the water surface. Lighting on
vessels will be provided by the vessel atself. No lights will be
provided on the roadway up Sequalitchew Creek Canyon.

Runoff from the dock will be skimmed for o1l and collected in a
158,000 gallon tank located under the dock. As with other permit
conditions imposed by DuPont, Weyco has not yet designed the
faci1lities required by such conditions.

The access causeway from the shore just north of the mouth of
Sequalitchew Creek would connect to the middle of the dock.

The dock and causeway will be constructed in Nisgually Reach,
within a shoreline of statewide signif:icance,.

XXII

The roadway between the upland staging area and the dock would be
located on the nporth side of the Sequalitchew Craek Canvon. The road
would be a 40 to 50 feet wide paved surface with a maximum grade of 5
percent. The road would be a reinforced earth structure using a
retaining wall. The existing land contours, aside from the road,
would be unchanged.

JINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW & CRPER -7-
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XXIIT

Under Weyco's market projections, unless it anticipates change,
the company will not be competitive. One factor in the competitive
cost picture 1s transportation costs. The development of a
high-volume {2 million tons per year), low-cost delivery system would
reduce transportion costs. Weyco thus foresees a2 need for an
efficient, new generation loading facility to reduce costs, in the
form of a "one stop shep” export facility. At svuch a facility, it 1s
envisioned that a vessel could take a full load of a mix of products
which rannot now be done. The large DuPont site offers Weyco an
opportunity to create a centrally located facility close to road and
rarl services and uncluttered by restraints associated with exigting
industrialized areas. The need for such a facility and its economic
viabitlity, as represented by Weyco, is justified based on the
anticipated growth of water-accessed markets, employment growth, and a
greater significance of those factors in the year 19%0 and bheyond.

XXIV

The DuPont gite encompasses a much larger area than is required
far the export facility. Industrial facilities could eventually be
developed on the site. In the event that such development is
desirable, Weyco's planning consultant sought to maintain maximum
flexibility for future development of the site.

At thig time, Weyco has neither plans for nor decisions regarding
any facility on the site other than the proposed export facility.

Whnen a decision 1s made to build a new facility, such as a lumber

mill, Weyceo will analyze pertinent business factors and other sites

bofore deciding where to locate the new operation. If the DuPont site

1s selected to construct facilities cether than those covered by the

final EIS for this development, they would regquire new SEPA coempliance.
XXV

About 73% of the state's harbor areas are not being used. Vacant
areas can pe found adjacent to existing facilities at Everett,
Bremerton, Kalama, Steilacocom, Grays Harbor, Longview, Tacoma, and
vancouver. These sites do not meet Weyco's criteria for an export
facility.

XXVI

Existing port facilities including Weyco's own existing docks
around Puget Sound are not being used efficiently. Although idle dock
space can be found, the available port facilities do not meet Weyco's
projected need to rapidly lcocad 1ts mix of products. The proposed
fac1lity would 2nable Weyco to eliminate four to six stops and reduce
travel time on each ship's schedule, and replace 1t with one stop at

FINAL FINDINGS OF FACT,
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DuPont. Weyco anticipates that the cost savings and improved access
to foreign markets from the use of the new one-stop facility are
economically justifiable., Weyco expects to ¢ontinue using 1ts other
docks after the puPont facility is completed.

XEVII

DOE review of alternative sites for the proposal was conducted in
1ts review of the EIS and not under the SMa,

XXVIII

Althoudgh the Sequalitchew Creek delta i1s not within the geographic
houndaries of the Nisgually National Wildlife Refuge {NWR), 1t 15
located waithin the "Nisgually Delta" by definiticon 1n the SMA,
Biologically speaking, 1t has been described as the "little finger" of
the Nisgually Delta. The loss of the "little finger” would reduce
options available to the main delta.

XXIX

A survey of the intertidal micro-fauna and flora at the
Sequalitchew Creek delta disclosed the most diverse and productive
area of any area sampled in a May 1978 survey of the proposed dock
slte and Nisqgually belta. (Exhibit A-31.) Eelgrass beds can be found
in the vicinity of the Sequalitchew Creek delta.

The location of the dock in deeper water beyond the outfall of the
delta st1ll raises appellants’ concerns on the i1mpacts to the
Sequalitchew Creek delta intertidal areas and to the affected wildlife
and fishlife, including salmonid species. The area 15 regularly
fished. Appellants have valid concerns for preserving the current
1dentity of the Sequalitchew Creek delta. The final EIS does not
answer these concerns directly at the permitted dock location. The
permitted dock {excluding causeway) 18 not within the intertidal area
surveyed, however.

The dock could preclude visits of some bird species depending on
their tolerance to human activity. Among the vertebrates that might
be discouraged by high activity at the site, would be the
re-establishing population of harbor seals in the Nisqually Delta.

XXX

The access road to the ramp will be located near but sufficiently.
removed from the mouth of Segualitchew Creek to avoid interference
with the outflow, About 3000 feet of roadway would be located within
the shorelines of Sequalitchew Creek. Trucks would be the major
vehicles using the road.

FINAL FINDINGS OF FACT,
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Two oil tanks and a power/pump house located within the drainage
basin of Sequalitchew Creek will not be used or removed by Weyco and
appear to be potential i1tems of curiosity i1n the future.

XXXT

as the lead agency under the SEPA Guidelines, DOE reviewed the
change 1n the proposed dock location from that set faorth 1n the final
EIS. No substantially different impacts were 1dentified from that in
the final EIS, including environmental impacts in the Segqualitchew
Creek delta.

There were no significant differences shown in impacts between the
“proposed" and "alternate” dock locations as described in the final
EIS, and the dock location as permitted near the Sequalitchew Creek
delta. However, the permitted lccation does have several
disadvantages when compared to the preferred location described 1n the
final EIS. First, 1t extends the dock some 1000 feet closer, about
one third of the distance, to the Nisqually National Wwildlife Refuge.
Second, there will be increased disturbance of sediments during
construction, due to thickening of the alluvial deposits at the
permitted location. Third, there could be a more profound effect on
the delta of Begualitchew Creek and the i1mportant wildlife use of this
area but this i1s difficult to guantify.

XXXT11

The Nisqually Delta 1s one the most biologically productive
estuarles in Puget Sound, and 1s the most productive estuary 1n
southern Puget Sound. Unlike many of the other deltas along Puget
Sound, the Nisgually Delta has been little altered since the turn of
the century. It is the foremost and best protected in terms of its

"integrity" as a delta.

XXXIII

The Nisqually Delta 1s viewed as a complex, undeveloped place,
with £lood plains and three unigque watercourses: the Red Salmon stream
fed by runoff, the Nisqually River fed by glacial melt, and McAllister
Creek fed by an artesian spring.

Compared with other deltas, the Nisqually delta is not as heavily
developed or used. Although there 1s some diking, railroad tracks,
the I-5 highway, and compatible dairy farming, 1t remains a
high-quality delta area.

KAXTIV

The species of wildlife 1in the Nisgually Delta are not
particularly unique, although some are thought to be more important

FINAL FINDINGS OF FACT,
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than others, e.q. salmonld species. What 1s unigue 1n the delta 1is
the number and kinds of species 1t supports. As the last remaining
substantial delta in south Puget Sound, the site hosks resident,
migrating and wintering birds of many types, such as snowy owls,
falcons, bhawks, deese and many other shorebirds, waterfowl and
perching birds. Bald eagles have been scen 1n the Nisgqually Delta
flying toward the DuPont dock. The large diversity of wildlife brings
stability to the dynamic community.

XEXV

The view of the waterfowl and shorebirds from the end of the dike
1n the NWR has been described as "primeval." The Refuge appears to
support wildlife without evidence of human impact. As the seasons
come and go, different wildlife activitiles emerge.

The Nisqually Delta has been used as a natural laboratory to teach
and demonstrate the bszshaviar and survival needs of wildlife,

XXXVI

The NWR was established 1n 1974 with the objective of maintaining
a diversity of habitat and species, providing a wintering area for
ducks and geecse, and providing for public recreation. Because public
recreation does not coincide with the use of the entire area, access
to some areas 15 restricted. Access 1s also restricted during hunting
5€ason. There 1S a continulng program to complete the acquisition of

land within the boundaries of the refuge.

XXUVII

There 1s concern that noise, lights and actaivity from the DuPont
s1te would disturd birds in the Delta. There are other concerns about
water pollution affecting the food chain and the loss of aesthetic
values as a result of the proposed development,

There are real environmental risks associlated with the
construction and operation of an export facility such as from an o1l
spill. The risk 1s discussed 1n the final EIS, but has not been shown
to be unreasonable.l. There are also concerns for malntalning water

1. Based on the assumptions for Weyco vessels stated i1n the final EIS
for use as an export facility, the risk of vessel casualties would
increase one casualty every 12 years, which may or may not 1nvolve o1l
sp1lls. The risk of an o1l spi1ll of about 300 gallons would 1ncrease
to one spill every 118 years. The risk of a major o1l spill 1s
extremely small. Final EIS pp 2-91 to 92.
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quality in the south Puget Sound area. There 1s no evidence bark
would be a source of water pollution because 1t 1s Weyco's 1ntent to
debark logs elsewhere.

Aesthetics presently associrated with the Nisgually Delta would be
compromised by the activity at the proposed dock, Aesthetic losses
and disturbing activity 1in the waters of Nisgqually Reach would tend to
move the delta away from i1ts relatively natural condition.

XXEVIIT

At this point, the U. 5. Fish and Wildlife Service (F&W5} could he
satisfied that the impacts from the proposed export facility would be
mitigated if the aesthetic impact on the NWR 15 mimimized, water
quality i1s not degraded, and futurs development 1s controlled. Weyco
and F&WS have reached a tentative understanding as to what specafic
measures would achieve an acceptable level of mitigation.?

XXAIX

Public access at or near the subject shoreline 18 restricted at
the present time. Weyco anticipates that additicnal public access at
the site will be provided after a comprehensive plan 15 developed by
Dupont.

During construction, public access on the silte must be restricted
for safety reasons. After construction, public access through the
Burlington Northern railroad track underpass 1s possible but 1s not
required by any peramit. No public access 18 provided along
Sequalitchew Creek.

Pedestrian access will be possible under the dock access ramp
except during periods of high tades.

Public access to and on the dock 1s not compatible with the

activities intended on it.

2, Mitigation measures include providing scenic easements along
certain bluff areas of the shorelines in Puget Sound, certain scenlc
and wildlife management easements on and near Sequalitchew Creek,
covenants limiting development on Hoffman Hill overlooking Puget
Sound, at 0ld Fort Lake and 0Oak Savannah, limiting activity in Edmond
Marsh and Weyco tidelands south of Sequalitchew Creek to those
consistent with a "conservancy” rather than "urban" designation, and
establishing a written plan for spill prevention containment and
control during construction and operation. See Ex. RD $-62. We are
advised that these measures affect about 273 acres of the DuPont site.
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XL

The DuPont site has important archeclogical and historical
resources in terms of Indian ¢ulture and a trade center for early
British and American settlers. {Sec Final EIS pp 2-127 to 2-136.)
Although there are many idenbtifir1ed and potential sites, four are more
notable at this time; the 1843 Fort Nisgually, the 1833 Fort
Nisqually, the Methodist Episcepal Mission and the Wilkes
Observatory. Three of the four sites are situated near, but upland
of, 200 feet from the ordinary high water mark. (See Exnibit RD 5-51.)

XLk

Unrestraicted public access te historical sites on the upland could
be difficult and sometimes unsafe. The comprehensive plan 15 Lo
address this topic. Wevco has anticipated for and does not okject to
providing public access and has located the facility north of
Segqualitchew Creek with this partly in mind. There are no plans for
controlled public access to the historic sites at this time,

XLIT

Public use of the waters 1n Sequalitchew Creek delta and 1n
Nisgually Reach near the proposed development would be eliminated or
discouraged at or near the site because of the proposed activity., over
and abowve that experienced with the existing dock. Also, the regular
use of the area around the existing dock location as a fishing area
may be logt.

XLIII

The shoreline of Sequalitchew (Creek, beyond the shoreline
associated with Nisqually Reach, 1s not a shoreline of statew:ide
significance and 1s designated "urban" along its entire length 1n the
DuPont Shoreline Master Program,

XLIV

The January 5 application requests approval for a dock fhat
combhines certaln aspects of the "proposed” and “"alternative" dogk
locations depicted in the EIS. The permitted dock location overlaps
the two previous design alternatives on the site of the existing
LuPont Company wharf. It 1s located entirely within the original
DuPont city limits on a shoreline designated "urban® under the DSMP,
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XLV

On January 9, 1981, DuPont requested that the lead agency, DOE,
review the final EIS to determine whether its earlier adequacy
determination sufficilently addressed the potential environmental
censeguences of the dock at the described alternate site location.
DOE conducted an 1ndependent analysis of these 1ssues and on February
i1, 1981, informed DuPont that the final EIS was adequate and
contained i1nformation sufficient to allow the City to make a permit
decision.

XEVT

No formal notice of any change 1n the proposed dock location as
shown in the January 5, 1981 applaication was given by DuPont or DOE to
any of the more than 20 agencies receiving the final EIS.

XLVII

On January 21, 1981, upon due notice, the DuPont City Council held
a public hearing to take oral testimony on the substantial development
permit application. Both Weyco and appellants appeared and submitted
oral and written testimony at this hearing, along with several members
of the public.

XLVIII

On February 18, 1981, the DuPont City Council held a public
meeting to consider the permit application. The DuPont City Council
voted unanimously to approve Resolution No. 73 relating to Weyco's
permlit application and directed that a substantial development permit
be i1ssued to Weyco, subject to specific conditicons con constructicon and
operation of the facility. (See Appsndix B.)

XLIX

Gn March 19, 1981, appellants filed a Request for Review,
challenging the issuance by DubPont of the substantial development
permit. Appellants filed an Amended Request for Review on April 6.
1981, SHB No. 81-8. DOE intervened in the appeal on April 8, 1681.

L

Over the course of several weeks, the parties met to discuss the
potential for resolution of the i1ssues. BAs a result of these
discussions, on May 29, 1381, DOE, DuPont, and Weyco entered into an
agreement fully resclving all i1ssues raised by DOE in 1ts pleadings,
A stipulation i1ncorporating the agresment was filed with the Board on
July &, 1981.
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LI

The potential impacts of future upland developments are DUOE's
primary concern with this project. Because long range development for
the site 18 now unknown, a comprehensive development program 1s needed
to 1dentify appreopriate uses. DuPont will determine the upland uses
with DOE's active participation.

LII

On July 7, 19B1, Weyco requested that DuPont reprocess 1ts
shorelines permit application dated Jaruary 5, 1981, under the
conditional use permit procedures.

LITI

Notice of Weyco's application for a conditional use permii was
given by publication in the Tacoma News Tribune on July 8 and July 15,
1981, and by posting on the property on July 14, 19381,

LIV

On Awgust 19, 1%81, upon due notice, the DuPont City Council held
a public meeting to consider Weyco's application for a shorelines
conditional use permit. The City Council veoted unanimously to approve
resolution No. 76 which contains findings relative to Weyco's permit
application and directs that a shorelines conditional use permit be
1ssued to Weyco, under the same terms and conditions as the previously

1ssued substantial development permit. {(5ee Appendix C.)

Lv

On August 20, 1981, DubPont submitted the shorelines conditional
use permit to DOE for approval. By letter dated August 31, 1981, and
malled September 2, 1981, DOE approved the shorelines conditional use
permit pursuant to WAC 173-14-140 for a “forest products transhipment
facility consisting praimarily of a dock, access roads, marshalling
vyaré and road and rail access from Interstate Highway HNo. 5."

VI

On October 1, 1981, appellants filed a Request for Reveiw,
challenging the 1ssuance by DuPont and the approval by DOE of the
shorelines conditional use perm:it.
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LVII

Prehearing moticns on several 1ssues raised in the Requests for
Review were heard by the Board. Those issues for which summary
judgment was granted are not further discussed in this decision. (Bee

Appendix D,)
LVIII

The DSMP provides policies and regulations for portks and
water-related industries. DSMP, pp 32-34. (See Appendix E.) Such
activities are permitted in the urban environment designation under
the general regulatory standards and conditional use requirements.
DSMP, p 34.

An "urban" designation allows 1ndustrial, commerclal, and dense
residential uses, among others. DOE's approval of DuPont's SHMP 1n
1975, di1d not limit the type of uses in the urban designation.
Concern was then expressed by DOE for impacts on the Nisqually estuary
from any 1ntense industrial and commerclal development, however. The
applicability of the conditional use permit requirrements in the DSMP
appear to allow DOE to address its concerns through the approval or
disapproval of such permit for a specific proposed development near
the Nisgqually estuary.

The ronditional use provision is intendad to provide more contral
and flexibility for implementing the regulations of the DSMp. By
controlling undesirable effects, additional uses may be included in a
particular environment. DRSMPB, p 93. Conditiconal use permit
reguirrements are:

1. The use will cause no adverse effects on the
environment or other uses;
2. The use will 1n no way interfere with public use

of the shorelinesg
3. Design of the site will be compatible with the

surroundings;
4. The proposed use will not be contrary to the
general intent of the Master Program.

{See Appendix E.]
LIX

Any Conclusion of Law which should be deemed a2 Finding of Fact is

hereby adopted as such.
From these Findings the Board enters these
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CONCLUSIONS OF LAW
I

The Board has jurisdiction over the persons and subject matter of
this proceeding.

II

In an appeal of any permit 1ssuance, the party attacking the
validity of such permit hasg the burden ol proof. RCW 90.5B8.140(7).

ITI

The instant permits are tested for consistency with the DSMPp and
the provisions of the SMA, RCW 30.58.140(2)(h)}.

The proposed action 13 also reviewed for compliance with the
reguirements of the SEPA. RCW 43.21C.060.

v

DuPont and DOE have affirmatively demonstrated prima facie
compliance with the requirements of SEPA.

The adequacy of the final EIS has been litigated 1n Pierce County
Superior Court, and the issues addressed thererin are conclusive as
between those parties. Additionally, any challenge to the adeguacy of
the final EIS for which a "Notice of Action” has been publicized was
required to have been commenced within thirty days from the date of
last newspaper publication, or be barred. RCW 43.21C.080{(2)(a}. &
challenge to the action as proposed in the f£inal EIS would not now be
timely commenced.

v

The change in the dock location to a positien straddling the
"proposed™ and "azlternate” dock locatiens in the final EIS 1s
contended to require a new threshold determination f£or the instant
proposed actions.

The "proposed actions™ or “proposals" [WAC 197-10-040(2, 29}] are
essentially the same for the proposed export facility. What has
changed 1s the location of the proposed dock, which 15 not s0
substantially different from that described in the final EIS as to
reguire a new threshold determination ¢r a supplemental EIS. WAC
197-10-390; 495; 660; 690. There are no additional notice
reguirements for the final permitted dock locaktion 1n SEPA or 1ts
Guidelines, and none are implied. BAccordingly, neither DuPont nor DOE
were requlred to consult, coordinate or notify adjoining Jurisdictlions
hecause of such a change i1n the dock location.
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Vi

The final EIS was not shown to be 1nadequate hecause of a change
in the dock leocation to a place betwsen the "proposed” and "alternate™
locations considered in that deocument.

The propesal in the final EIS was not shown to have been
substantlally changed, and a collateral challienge to the adequacy of
the final EIS is barred by RCW 43.21C.080(2) (a}.

VIt

The application for a shoreline substantial development permit
substantially complied with the provisions of the DSMP and chapter
173-14 WAC.

The physical facilities were adequately described and with
sufficient specificity for this Board to evaluate the environmental
concerns railsed. There 1s an issue ralsed apout the intended use of
the facilities, To foreclose further concerns on this issue, the use
should be specified on the permit which limits the activity to the
export of forest products as provided in the final EIS and testimony.
Similarly, the guestion of permit revisions should be clarified by
reference to the regulations.

The limitabtions are consistent with the scope of the proposed
development as described by Weyco in 1ts permit applications, public
notices, and final EIS. The agreement between DOE, DuPont and Weyco
{(Finding of Fact L} cannot now expand the scope of the permits issued
beyoend the uses i1dentified., 1In the future, if Weyco desires to expand
the allowed uses, 1t may then seek ancther permit and comply with
SEPA. Clearly, Weyco cannct now be granted more than it applied for.

VITI

The SMA reguires coordinated planning to prevent the inherent harm
from uncoordinated and piecemeal development of the shorelines, The
policy and implementat:ion of the act to achleve coordinated
development i1s set forth in RCW 90.58.020;

It 1s the policy of the state to provide for the
management of the shorelines of the state by planning
for and fostering all reasonable and appropriate
uses. This policy 1s designed to insure the
development of these shorelines in a manner which,
while allowing for limited reduction of rights of the
public 1n the navigable waters, will promote and
enhance &the public interest. This policy
contemplates protecting against adverse effects to
the public health, the land and 1ts vegetation and

FINAL FINDINGS OF FACT,
CONCLUSTONS OF LAW & CRDER -18-
SHB Nos. Bl-8 & Bl-3s



wildlife, and the waters of the state angd their
aquatic life, while protecting generally publac
rights of navigation and corellary rights incidental
thereto.

-

In the 1mplementation of this policy the
public's opportunity te enjoy the physical and
aesthetic gualities of natural sheorelines of the
state shall be preserved to the greatest extent
feasible consistent with the overall best 1nterest of
the state and the people generally. To this end uses
shall be preferred which are consistent with control
of pollution and prevention of damage to the natural
environment, Or are unigue to or dependent upon use
of the state's shoreline. Alterations of the natural
conditaon of the shorelines of the state, 1n thosge
limited instances when authorized, shall be given
priority for single family residences, ports,
shoreline recreational uses including but not limited
to parks, marinag, plers, and other improvements
facilitating public access to shorelines of the
state, industrial and commercial developments which
are particularly dependent on their location on or
use of the shorelines of the state and other
development that will provide an opportunity for
substantial numbers of the people to enjoy the
shorelines of the state.

Permitted uses in the shorelines of the state
shall be designed and conducted 1n a manner to
minimize, insofar as practical, any resultant damage
to the ecology and environment of the shoreline area
and any i1nterference with the public's use of the

water.

IX

Development on shorelines 1s not probibited. What 1s prohibited
18 unceoordinated, piecemeal development., The policy insures that
developments which promote and enhance the public interest may be
allowed to reduce public rights in the navigable waters to a limited

extent.
The policy also contemplates protecting agawnst adverse effects

ta, among other things, the wildlife and the waters and their aguatic
11fe. The standard 1s not absolute, however. The physical and
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aesthetic qualities of natural shorelines are to be preserved "“to the
greatest extent feasible consistent with the overall best interest of
the state.”

The resolution between the twin goals of preservation and
development is a system of preferred and priority uses on shorelines
of the state, and a policy statement as to what 18 itn the owverall best
public interest.

Preferred uses are either inherently compatible with the natural
environment or those which are unique to or dependent upon a shoreline
location.

Of those preferred uses, the SMA contemplates limited, planned
"alteration of the natural condition of the shorelines of the state"
for certain enumerated "priority" uses, such as ports, water dependent
industrial and commercial developments, and other develeopments that
will provide an opportunity for substantial nunmbers of thes people to
enjoy the shorelines of the state.

The instant proposed substantial development, a water dependent
faci1lity, 1s a preferred use. It is also a "priority"” use
specifically contemplated by the SMA. Accordingly, such development
15 authorized under the policy of the SMA on our natural shorelines,
where coordinated planning for reasonable, appropriate shoreline uses
has occurred.

Such planning 1s evident through the adopted and approved DuPont
Shoreline Master Program. For the foregoing portion of the policy of
the 3MA, consistency with the DSMP becomes the foremost 1ssue.

X

The Shoreline Management Act describes two categories of

shorelines of the state: "shorelines" and "shorelines of state-wide
significance.” RCW 80.58.030{¢c}. The i1nterest of all of the people
1s paramount 1n the management of shorelilnes of state-wide
significance. 1In developing master programs for such shorelines, uses
are preferred 1n an order which:

{1) Recognize and protect the Sstate-wlde interest
over local i1nterest;

(2) Preserve the natural character of the shoreline;
{3} Result in long term over short term benefit;

(4} Protect the resources and ecoclogy of the
shoreline;

{3) Increase public access to publicly owned areas
of the shorelines;

{6} Increase recreational opportunities for the

public 1n the shoreline; N
{7} Provide for any other element as defined 1in

RCW 90.58.100 deemed appropriate or necessary.
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RCW 90.58.020. As to those portions of & master program relating to
shorelines ¢of state-wide significance, DOE has full avthority,
following submission by local government, to develop an alternative
master program which provides the optimum implementation of the policy
of the SMA to satisfy state-wlde interest. In this matter, DuPont has
developed a master program providing for uges 1t believes are
appropraiate on 1ts shoreline of state-wide significance. The DuPont
master program was approved by DOE. There 18 a presumption that the
regulations developed have given the proper preference to uses as
provided i1n RCW 80.58.020.

Further, 1t 13 entirely consistent with the Fforegoing, that DORE
should reserve permit approval authority for ports and water-related
industry activities on the Nisgually Peltsa shorelines to satisfy

state-wide i1nterests.?

XI

Appellants do not challenge the master program provisiens for the
shorelines in guest:ion but do challenge their application to the
specific development.

The evidence shows some adverse effects and some interference with
the public use of the shorelines in the wvicinity of Sequalitchew Creek
delta., This 15 said to violate the SMP conditional use criteria
{Finding of Fact LVIII}. The city’s finding that the proposed use
will cause "no unreasonably adverse effects"4 13 alleged to be an
erroneols interpretation of the criterra.

The 5MP langpage 13 unambiguous, as appellants' assert. However,
when the 8MP i1s read as a whole, aincluding the goals, policies, and
use regulations, such language should not be construed to, in effect,
prohibit or make :1llusory the proposed use. The city's construction
of 1ts 3MP and DOE's approval of 1t are entitled to some deference.
Finally, the city’'s construction of 1ts SMP does not appear to be
inconsistent with the underlying provisions of the SHA.D

a—

3. Weyco has applied for and recelved a conditional use permit from
DuPont, which makes the i1ssue of the necessity of such a permit moot.
Wwe do not comment further upon it.

4. See Resoclution No,. 76, Appendix C.

5. See Order on Mectiong, December 11, 1981, para. 3(2}, Appendix D.
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Applying a “"reasonableness” standard to interpret the DSMP
conditional use requirements, we find adverse effects on Sequalitchew
Creek delta and on the Nisgually Delta, but not unreasonably so. We
find some interference with the public use of the shorelines at the
vicinity of the proposed dock. Except for aesthetics, the design of
the site has not been shown to be incompatible with the surroundings.
The proposed use has not been shown to be contrary to the general
intent of the master program. The same conclusion would apply using
WAC 173-14-140C, which 15 the DOE criteria.

XIT

The substantial developnment, as proposed, 1s inconsistent with the
DSMP and the provisions of the SMA with respect to xnterference with
the public use of the shorelines at or near the proposed dock, the
dock access causeway, and the access road. Weyco's private interests,
while perhaps beneficial to the state economically, do not promote and
enhance the public¢ interest, generally, on shorelines of state-wide
significance. The reduction in public rights of navigation and
corollary rights thereto, can be mitigated by increasing recreational
oppoertunities for the public on the avairlable shoreline which 1s not
incompatible with Weyco's operations and safety considerations.
Specirfic provision can be made for enhancing public access along
shorelines to locations of historic significance and to public viewing
areas consistent with F&WS management concerns. Permit conditions
addressing these areas would also further ameliorate the aesthetic
impact associated with the development. The mitigation of the loss to
the aesthetic values associated with the shorelines and to the
public's vse of the waters 1s required of uses permitted in the

shorelines:

Permitted uses 1n the shorelines of the state
shall be designed and conducted in a manner to
minimize, insofar as practical, any resultant damage
to the ecology and environment of the shoreline area
and any interference with the public's use of the
water,

RCW 90.58.020. 1If specific permit conditions were added, as opposed
to a general reference in a comprehensive plan yet to be developed,
the proposed substantial development would be coasistent with the
criteria of the DMSP, the provisions of the SMA, and the substance of
SEPA. The inclusion of the substance of the following conditions
would make the project consistent with all these criter:ia:
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1. The Weyerhaeuser Company shall provide no less public access
than that described 1n the permit conditions (Exhibit C) 10 terms of

amount and type of public access; and
2. The Weyerhaeuser Company shall, 1in addition, provide for

appropriate public access, consistent with standards for
archaeological and historic preservation, to areas of historic
significance on the site, including the 1833 Fort Nisqually, the 1843
Fort Nisqually, the Methodist Episcopal Mission and the Wilkes
Observatory, unless such public access 1s 1nconsistent with the
comprehensive plan to be developed or other permit conditions.

3. The “Weyerhaeuser Export Facility Proposal Permit Conditions”
{Resolutions 73 and 76, Exhibit A), paragraph A.l.{(f}, 1s modified to
add “across or” between the words "glare®" ard "on".

XIII

The proposed substantial development nhas not otherwise been shown
to be inconsistent with the DSMP or the SMA,

XIv

The remalning issues ralsed by appellants have been addressed by
the Board's Order on iotions, dated December 11, 1981, have heen

abandoned, or are not meritorious.

Xv

Any Finding of Fact which sheuld be deemed a Conclusion of Law 1§

hereby adopted as such.
From these Conclusions, the Beard enters this
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ORDER

The shorelines substantial development and conditional use permits
1ssued by the City of DuPont to the Weyerhaeuser Company are remanded

to the City of DuPont for the addition of the following conditions and

modifications:

1. The substantial developments shall be used only for the
purpose of shipping cutgoing raw and manufactured forest products
{not to include any type of chemicals, distillates, extractives or
bark-covered logs) and shall not be used to receilve any cargo or
for product storage or log rafting.

2. The Weyverhaeuser Company shall undertake, as a minimum,
those measures i1dentified in the tentative understanding between
Weyerhaeuser and the U.5. Filsh and Wildlife Service {Exhibit RD
8§-62) which minimize the adverse impacts on wildlife, water, air
gquality, public accesgs, aesthetics and other environmental values

wlfthin the shoreline areas,

3. Any modification of the substantial development shall
comply with WaC 173-14-064.

4. The Weyerhaeuser Company shall provide no less public
access than that described in the permit cond:itiens (Exhibit ¢} 1n

terms of amount and type of public access.

5. The Weyerhaeuser Company shall, i1n addition, provide for
approprrate public access, consigstent with standards For
archaeological and historic preservation, to areas of historic
significance on the site, including the 1833 Port Nisgually, the
1843 Fort Nisqually, the Methodist Episcopal Mission and the
Wilkes Observatory, unless such public access 15 inconsistent with
the comprehensive plan to be developed ¢r other permit conditions.
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6. The "Weyerhaeuser Export Facility Proposal Permit
Conditions" (Resolutions 73 and 76, Exhibit A), paragraph A.l.(f},
18 modified to add "across or"” between the words "glare" and "on".

As conditioned, the permits are affirmed.

tﬁ
Done this [:3-*'day of May, 1982.

SHORELINES HEARINGS BOARD

Deid] tloars,

DAVID AKANA, Lawyer Member

[1/n1~/ ;;7 /ﬁi ¢¢4?/fé1ﬂuw &

NAT W. WASHINGTON, Chair

/GAYLE §0THROCK 'Vice Chairman

//f O pin
., M. O'MEARRK, Member
RODNE%TH SLAKE Menber

’/fff ﬁpf’ ,¢fh =

CLEVE PINNTX, Member -7
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BEFORE THE
SHORELINES HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTERS OF A SHORELINES
SUBSTANTIAL DEVELOPMENT PERMIT
AND A CONDITIONAL USE PERMIT
ISSUED BY THE CITY OF DUPONT TO
THE WEYERHAEUSER COMPANY,

NISQUALLY DELTA ASSOCIATION and
WASHINGTON ENVIRONMENTAL COUNCIL,

Appellants,
V. 5HB Nos. 81-~8 & 81-36

THE CITY OF DUPONT and ORDER ON MOTIOUS

WEYERHAEUSER COMPANY,
Respondents,
.

STATE OF WASHINGTON,
DEPARTMENT OF =COLOGY,

Intervenor,

and

NISQUALLY DELTA ASSOCIATION and
WASHINGTON ENVIRONMENTAL COUNCIL,

Appellants,
v.
THE CITY OF DUPONT,
STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY and
WEYERHAEUSER COMPAHNY,

Respondents.
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Prehearing motions brought by appellants and respondents came
before the Shorelines Hearings Board, David &kana (presiding), Gayle
Rothrock, WNat Washington, Rodney Kerlsake andéd A, M. O'Meara, at a

hearing on November 30, 1981, 1n Lacey.
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Appellants were represented by their attorney, J. Richard
Aramburu; respeondent Weyerhaeuser was represented by 1ts attorneys,
Glenn J. Amster and Jerome L, Hillis; respondent DuPont was

represented by 1ts attorney, James J. Mason; respondent Department of

Ecology was represented by Charles W. Lean, Assistant Attorney General.

1. At the ovutset of the hearing, appellants objected to the
absence of the Commissioner of Public Lands, or his designee. The
presiding officer ruled that the physical prescnce of all members was
not reguired at a motion hearing: The Administrative Procedure Act
{(chapter 34,04 RCW) would allow the motions to be heard by a hearing
examiner presiding alone; members need only consider the record in
order to rule on dispositive motions,

Z. Appellants' motion to compel answers to interrogatories and
production of documents was heard. g preliminary ruling was made Ly
the presiding officer, after which Weyarhacsuser and appellants agreed
to devise a mutually satisfactory discovery arrangement. Appellants’
request for continuance of the motion hearing was to be considered
when germane to the specific motion argued.

3. Having considered the motions, the supporting and opposing
affidavies and briefs, and the fi1les and records herein the Board
makaes the following conclusion with respect to the indicated sections
of appellants' request for review in SHB No. Bl-36 1in the order of
their presentations

a. Section 3.5. Appellants moved for summacy judgment on

the ground that admitted adverse cenviroamental 1mpacts, togethar
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with the city’s finding that the proposed use will cause "no

unreasonahly adverse effects”, fails to meet the city’'s shoreline

master program {SNP} conditronal use criteria that the proposed
use wlll cause "no adverse effect” and "in no way interfere with
the public use of the shorelines.” The SMP language 15
unambiguous, as appellants assert. However, when the SMP 15 read
as a whole, lncluding the goals, policies, and use regulations, we
do not visw such language to, in effect, prohibit or make i1llusory

the proposed use. See Silver Shores Mobile Park, Inc.., v.

Everett, 87 wn.2d 618 (1976). The city's construction of 1&s SMP

15 entitled to deference. Keller v. Bellingham, 92 Wn.2d 7286

{1979). P®inalily, the city's construction of 1ts SMP does not
appear to be inconsistent with the underlying provisions of the
SMA. Accordingly, appellants' mobion should be, and 1s, denied.
h. Section 3.14. Motions for summary Jjudgment on the i1ssue
relating to public notice were filed by appellants and
Weyerhaeuser. The public rnotice given describes the development
and use: “Sai1d facilit:es are to be used for the marsnalling,
staging and waterborn shipment of forest preoducis. For a complets
project description, see the Final Environmental Impact
Statement...." The permit application resubmitted for processing
under the conditiconal use permit procedures describes the proposad
use: "Hew 160' x 1320' precast concrete pler at site of existing
wharf, a reinforced earth rcadway 1n Sequalitchew Creek Canyon,

and a precast concrete causeway from the end of the canven road to
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the ocean shipping new piler. For complete description of the
project, please refer to EIS...." The FEIS describes the project

at page 1i:

Weyerhaeuser Company propeses te construct and
operate an export fac:rlity at DuPont. The proposed
project includes a new dock and necesgsary loading
equipment, a marshalling area for finished products
and logs, a materials handling system to move
products to the dock, a terminal area for receiving,
handling and storage of finished preducts and logs, a
debarker, the necessary supporting road access from
the interstate system, and rairl access, The purposes
of the proposed facility are to provide a central
locarion for receiving forest products from company
operations 1n Western Washington and to allow rapid
loading of large volumes of forest products into
specifically designed ocean going vessels., Only a
portron of the forest products from the company's
northwest operations would bes routed through DuPont.

Chapter 1 of the FEIS entitled "Description of the Proposed
Project" similarly describes the project. The conditional use
permit issued describes the development as “"dock construction” and
"road construction®” on certain described property within the
shoreline. The DOE approved the permit for a “"forest products
transhipment facality” as described in the January 5, 1981 site
plan and as modifed by buPont Resolution Ho. 76. ‘

We have earlier described thes "scope™ of a permit ag the
development described on the face of the permit, 1in documents
referenced 1n the permit or application, or 1n supporting

documents such as site plans. QGoodman v Spokape, SHB No. 214;

Department of Ecolegy v. Island County, SHB No. 216. The instant

permit application, with 1ts supporting documents (site plans and
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FEIS), and the permit describes the scope of the proposed
developmént. The public notice given adequately describes the
proposed development and use. WAC 173-14-370; SMP p. 9l.
Moreover, 1f any ambiguity or uncertainty remained after DuPont's
action, the approval by DOE was both limiting and specific.
Weyerhaeuser can do no more than what DOE has approved.

With respect to appellants' contention that the project
descripticon is inadequate, one need only refer to the site plans.
The FEIS shows a proposed and alternate dock location; the site
plans show the final dock location. The description 1s not
misleading, Moreover, the permit and 1ts supporting documants
give a legal description within which the elements of the
development are to be located.

There 18 no genuing 1ssue of material fact and Weyerhaeuser
1s entitled to a judgment on the issue raised in section 3.14 as a
matter of law. Apvellants' moticn i1s denied,

c. Sectien 3.1, Motions for summary judgment relating to
the sufficiency of the permit application were £1iled by appellants
and Weyerhaeuser. The application for a conditional use permit
was signed only by Weyerhaeussr. The owner of the land on which
the dock would be located 15 the state. The State, through the
Department of Navural Resources (DMR), has not approved or
authorized Weyerhaeuser to file for any permit on the subject

property.
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The SMA does not reguire an interest in property before &
conditional use permit can be i1ssued. Neither do the rules of DOE
{ch. 173~-14 WAC) or the City's SMP specifically impose such
requirements {although both inguire about the “"relationship" of
the applicant to the property). None will be assumed. C(asey v.
Tacoma, SHB No. 79-19. The Board's concern 1s with the proposed
development and not the property interest involved, Goodman v.
Spokane, SHB No. 214,

There 1s no genuine 1s8sue O0f material fact and Weyerhasuser
is entitled te a judgment on the 1ssue raised 1n section 3.1 as a
matter of law. Appellants' motion 1s denied.

d. Sections 2.9 and 3.10. A motion for summary
judgment on the grounds of noncompliance with or violatien of
Article XV of the Washington State Constitution wag filed by
appellants. Respondents DOE and Weyerhaeuser also moved for
gsummary Jjudgment 1n their favor.

Section 3.9, The state constitution directs the Harbor
Line Commission (HLC} "to locate and establish harbor lines in the
navigable waters of all harbors, estuaries, bays and inlets of
this state, wherever such navigable waters lie within or in front
of the corporate limits of any city, ©or within ons mile thereof on
either side.” .Article XV. The instant site 1s located within an
area subject to the foregoing provision. No narbor lines have
been drawn by the HLC at or near the instant site.

The SHMP provides the following 1n 1t5 genvial regulations for

"Ports and Water Related Industries%:
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6. Piers/docks will be permitted te the outer
harbor line or combined U.S, pierhead/bulkhead
line for water dependent on water-related uses.

7. Prers/docks extending to the outer harbor or
combined U.S5. plerhead/bulkhead line will be
permitted for multi-use facilities 1f the
majority vse 15 water dependent and public
access 18 provided (when public safety can be
assured) .

L] -

9. The meximum ntrusion into the water shall be no
more than that required for the draft of the
largest vessel expected to moor at the

facilities and 1n no case shall intrusion extend
beyond the outer harbor line.
Appellants contend that the SMA and SMP require the
establishment of harbor lines as a pre-condition to the approval
of any tvype of shoreline permit for port facilitiess. In

particular, appellants point out that there 15 no way to judge
whether a dock meets the SMP criteri1a where no harbor lines have
been drawn.

The state harbor line system 15 a separate and distinct
haroor area management system; 1t is const:itutionally based. The
SMA, on the other hand, is a comprehensive legislative response to
the 1969 expression of the common-law public benefit doctrine.

Portage Bay v. Shorelines Hearaings Board, 92 Wn.2d 1, 4 {1979).

Each system has a separate vitality and purpose. OQur wvigwpolnt 1s
from the SMA.
The city, using 1ts authority under the SMA, has rationally

linked the two systems together in 1ts SMP with respect to piers
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and docks. However, since n¢ hacbor lines have been drawn, the
SMP standards have proved 1llusory as far as the instant mabtter 1is
concerned. If the SMP standards must be applied by their precise

terms, no permit could be 1ssued for the dock, See Skagit County

v. Department of Ecology, 93 Wn.2d 742 {1980}. However, a

distinguishing feature between that case and the 1nstant one 1s
that the HLC 15 not authorized to adopt rules or to issue or
approve permits under the SMA. That functilon i1s assigned to
DuPont and/or DOE. DuPont and DOE have exercised their respective
authority in adopting or approving the SMP and 1n issuing or
approving a permit. Even though the SMP has not independently
established the maximum extension of a dock/pier into the waters,
a permit can be issued under the SMA. RCW 90.58.140(2).°

With respect to the 1ssue raised by section 3.9, there 18 no
genuine issue of material Fact. Weyerhaeuser and DOE are ertitled
to judgment on this i1ssue as a matter of law. Appellants' motion
15 denied-

Section 3.10. Appellants contend that the approval of

the permit by DuPont, DOE, or this Board would violate Article XV
of the state constitution because 1t constitutes a giving,

selling, or leasing of rights in the water beyond harbor lines.

1. The maximum extension of the dock into the waters, if disputed, 1s
an i1ssue subject to fact finding as though not addressed in the SM?
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The Board's function and purpose are sreated by the SHMA.  Our
review is limited by the authority granted, which does not include
the constitutional 1ssue raised. Such 1ssue 15 reserved to the
courts.

Accordingly, the issues ralsed by section 3.10 1s dismissed
for lack of subject matter juvrisdiction.

e, Weyerhaeuser's motion to dismiss on the grounds that the
appeal was not timely filed was withdrawn.

f. Section 3.2. Weyerhaeuser and DOE moved for sunmmary
judgment on appellants' appearance of fairness and due process
1ssuves. Discoverv 15 pending on these i1ssues and we cannot say
that there 15 no genuine issove of material fact i1n dispute.
Accordingly, the motions are denled at th:s time.

g. Section 3.4. Weyerhaguser moves for summary judgment
on appellants' issue that the proceedings were 1mproperly
hifurcated. Bifurcation of permit proceedings are not desirable
for coordinated planning ¢f shoreline areas. 1In this cese, the
substantial development permit and conditional use permit have
been consolidated for review purposes. The Board views the
identical nature of the proposed developments, the consolidation
of the permit appeals, and 1ts role in the SMA process as
curative, or potentially so, of any procedural irregularities that
may have resulted. Any contention of irregularity 1s moot.

n- Section 3.13. Weyerhaeuser moved f{or summary judgment

on appellants' issue of the farlure of DuPont or DOE to coordinate
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with other agencies and jurisdictions with respect to the
conditignal use permit as reguired by the SMA or SEPA. The
provisions of the SMA do not require consultation, coordinatioen;
or notification of adjoining jurisdict:ions in addition to that set
forth in RCW 50.58.140. 1In contrast, the reqguirements of SEPA as

interpreted by SAVE v. Bothell, BS Wn.2d 862 (1378}, nmake clear

that there are genuine issues of material fact in dispute with
regard to the permit proceedings.

Weyerhaeuser's motion for summary judgment 1s granted on the
notice requirement of the SMA and is denied 1in all other respects.

3- Section 3.15., DROE and Weyerhaeuser moved for summary
judgment on appellants issue relating to the failure to comply
with SEPA and the SEPA gquidelines by not preparing an
environmental checklist or threshold determination presents
material factual 1ssues which are in dispute, The motion must be
denied.

7. Section 3.16. Weyerhaeuser's motion for summary
judgment on this issue must be denied because there are genuine

1ssues of material fact 1n dispute.
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DONE this U*f_ day of December, 1981.
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WASHINGTON, Member, concurring in part and dissenting in part:

I concur in the decision of the majority, except that I dissent
from that part of majority decaision an item 3b Section 3.14, pages 3,
4, and 5, which grants respondent’s motion for a partial summary judg-
ment. I dassent for the reason that I believe there are genuine
1s3ues of material fact as to whether the project descraiption and the
description of the use of the development were adequately set forth

in the public notice.

X

N&ET W. WASHINGTON, c:ha/l{mdn
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